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Appendix 3. Background information

This appendix provides information on the broader context within which land confiscation occurs
in southeast Myanmar. Its purpose is to provide additional information with regards to both the
domestic and international legal framework pertaining to land tenure rights, and the conflict and
post-conflict situation in southeast Myanmar, to supplement the core analysis of trends of land
confiscation and local response detailed in the report ‘With only our voices, what can we do?’.

The appendix is divided into two sections. Section A: Local and international legal context,
describes the existing legal framework, both at the national and international level, within which
both land confiscation and village agency responses occur. Section B: Land confiscation
within the context of peace and conflict in southeast Myanmar, provides an analysis of
changes that have taken place since the signing of a preliminary ceasefire in 2012 between the
Myanmar government and KNU. Consideration in this section is also given to the central role
that land tenure security will play in the tenability of any prospective peace agreement. Taken
together, these two sections allow for a more thorough and in-depth understanding of land
confiscation, its associated impacts, and the responses to it by local communities in southeast
Myanmar.

Section A: Local and international legal context

International rules and norms

International rules and norms surrounding land tenure rights align well with the abuses faced,
and demands made, by local villagers in southeast Myanmar. A multitude of legal instruments
now exist on the issue of land rights, including: general protections of human rights,* the right to
consultation and compensation,” norms surrounding corporate responsibility in the context of

! See, for example, the Universal Declaration of Human Rights (UDHR), of which Myanmar voted in favour of: UN
General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A (I1); and the International
Covenant on Political and Civil Rights, of which Myanmar is not party to: UN General Assembly, International
Covenant on Civil and Political Rights, 16 December 1966, United Nations, Treaty Series, vol. 999, p. 171.

Z Issues of consultation and compensation are covered in a number of international documents, most of which
constitute international soft law and are non-binding. See, for example:, Voluntary Guidelines on the Responsible
Governance of Tenure of Land, Fisheries and Forests in the Context of National Food Security, Food and
Agricultural Organisation of the United Nations (FAO), March 2012 (henceforth: Voluntary Guidelines on the
Responsible Governance of Tenure); also, Miloon Kothari, Basic Principles and Guidelines on Development-based
Evictions and Displacement, 2007 (henceforth: Basic Principles on Evictions and Displacement).
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land confiscated,? the rights of displaced persons and refugees,* and communal and customary
land use protections.® As the testimony cited throughout this report can attest to, each of these
sets of standards pertain directly to the lived experiences of Karen communities.®

Right to life and livelihood

The right to life, liberty and security of person is enshrined in the Universal Declaration of
Human Rights (UDHR), and reiterated in the ASEAN Human Rights Declaration (AHRD).” This
right to life is extended to include the right to food security, housing, and medical care.® As
noted in the Basic Principles and Guidelines on Development-based Evictions and
Displacement, displacement due to land confiscation severely affects individuals’ livelihoods, a
finding corroborated by this report,® and is at risk of violating all of these basic human rights.* In
addition, “Forced evictions intensify inequality, social conflict, segregation and ‘ghettoisation’,

® For a specific consideration of corporate responsibility in land confiscation, see John Ruggie, Guiding Principles
on Business and Human Rights: implementing the United Nations ‘Protect, Respect and Remedy’ Framework,
March 2011 (henceforth: Ruggie Principles).

* The most important document with regards to the rights of refugees and IDPs are the Pinheiro Principles: Paulo
Sérgio Pinheiro, United Nations Principles on Housing and Property Restitution for Refugees and Displaced
Persons, August 2005 (henceforth: Pinheiro Principles); see also United Nations publication, Guiding Principles on
Internal Displacement: UN High Commissioner for Refugees (UNHCR), Guiding Principles on Internal
Displacement, 22 July 1998, ADM 1.1,PRL 12.1, PR00/98/109.

> Communal land rights for indigenous peoples are ensured in the The United Nations Declaration on the Rights of
Indigenous People (UNDRIP). This document also outlines the specific right to full, prior, and informed consent
granted to indigenous groups: UN General Assembly, United Nations Declaration on the Rights of Indigenous
Peoples : resolution / adopted by the General Assembly, 2 October 2007, A/RES/61/295. Communal and customary
land rights are further enshrined more broadly in the Voluntary Guidelines on the Responsible Governance of
Tenure.

® For examples of testimony pertaining to infringements on individuals’ basic human rights, including the right to
live and livelihoods, see the Consequences sub-section of each Land Use Types section in the main body of the
report; testimony regarding consultation and compensation, see the Occurrences and Actors sub-section of each
Land Use Types section; testimony of land confiscation carried out by private corporate actors, see the Occurrences
and Actors sub-section of each Land Use Types section, as well as the inset box in the Commercial Agriculture land
type section titled, Identifying Trends: A pattern of collusion between state/state-backed actors and private business
interests; cases of displacement due to land confiscation, see the Consequences sub-section of each Land Use Types
chapter; testimony regarding the infringement of communal and customary land use systems, see sub-section iii.
Land Types of the Commercial Agriculture section.

" UDHR, Atrticle 3; Association of Southeast Asian Nations (ASEAN), AHRD, 18 November 2012, Principle 41.

8 UDHR, Article 25; also see the Basic Principles on Evictions and Displacement, Principle 13. This extension has
also occurred in practice; for case examples, see: Olga Tellis v. Bombay Municipal Corporation, 1985 SCR Supl. (2)
51, 55, (S.Ct India 1985), in which the courts found that Bombay slum dwellers could challenge a slum-clearing
plan under the constitutionally guaranteed right to life because the plan would destroy their means of livelihood;
Yakye Axa Indigenous Community v. Paraguay, Merits, Reparations and Costs, Judgment, Inter-Am. Ct. H.R. (ser.
C) No. 125 (June 17th 2005), in which the courts found that government moves to force tribal peoples off of their
lands could be challenged as violations of the right to life because such a move threatened the tribal peoples’ means
of livelihood; Sesana and Others v Attorney General, Section H.14.4 & D.i.12 (52/2002) [2006] BWHC 1
(Botswana High Court December 13th 2006), in which the cessation of government services to a community
constituted a breach of the right to life because it made conditions of life impossible, forcing relocation (the
revocation of special game licences, which had allowed citizens dependent upon hunting for livelihood to hunt in a
game reserve, also violated the right to life).

® For examples of testimony pertaining to infringements on individuals basic human rights, including the right to
live and livelihoods, see the Consequences sub-section of each Land Use Types chapter.

19 Basic Principles on Evictions and Displacement, Principle 6.
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and invariably affect the poorest, most socially and economically vulnerable and marginalised
sectors of society, especially women, children, minorities and indigenous peoples.”**

Consultation and compensation

Consultation with any party potentially affected by a given land seizure is an integral component
of a human rights approach to land tenure. This includes comprehensive and holistic impact
assessments, which the international instruments mandate for in any large scale projects that
have potentially significant environmental or social impacts.*> Such an assessment should
include: 1) appropriate notice being given to concerned parties; 2) dissemination of relevant
information to stakeholders; 3) a substantial time period for public review of the given
information; 4) provision of legal and technical assistance to affected parties who are in need of
such assistance; and 5) public hearings giving individuals a fair chance to oppose the project.™

When confiscation is, in fact, deemed to be in pursuit of the public good, compensation for the
confiscated land must be paid in full. Multiple international legal instruments ensure that
compensation is at least equal to the losses individuals suffer,** and that compensation and full
resettlement occur immediately after confiscation.*®

Corporate responsibility

Given the increasing influence and reach of multinational corporations (MNCSs), there has been
a growing concern over ways in which to hold private business enterprises, as well as states,
accountable for human rights abuses. Corporate actors, as this report has shown,'® are
increasingly involved in cases of land confiscation, either as the sole perpetrator or in collusion
with other groups, and therefore need to be held to the same standards regarding consultation
and compensation. Accordingly, the Guiding Principles on Business and Human Rights, more
commonly referred to as the ‘Ruggie Principles’, were adopted and agreed upon in 2011. These
are applicable to, “all States and to all business enterprises, both transnational and others,
regardless of their size, sector, location, ownership and structure”’ and instruct corporations to
ensure full consultations and a rigorous adherence to due diligence throughout every phase of
project implementation.'® Of particular importance to the situation in southeast Myanmar are
specific rules regarding the sensitive issue of operating within a conflict zone, with explicit
directions for both governments and private enterprises.*®

Refugees and internally displaced persons

Land tenure rights pertaining to refugees and internally displaced persons (IDPs) deserve
special attention given the large number of both groups with land claims in southeast

! Basic Principles on Evictions and Displacement, Principle 7.
1; See, for example: “Basic Principles on Evictions and Displacement, Principles 32 and 37.
Ibid.
1 Basic Principles on Evictions and Displacement, Principle 16; UNDRIP, Article 28(1,2).
1> Basic Principles on Evictions and Displacement, Principle 52.
16 For testimony of land confiscation carried out by private corporate actors, see the Occurrences and Actors sub-
section of each Land Use Type section; as well as the inset box in the Agriculture section titled, Identifying Trends:
A pattern of collusion between state/state-backed actors and private business interests in the main body of the
report.
7 Ruggie Principles, General Principles.
'8 Ruggie Principles, Principle 17 and 18.
9 Ruggie Principles, Principle 7.
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Myanmar.”® Such land is particularly vulnerable to confiscation given the fact that the original
occupant is, by definition, absent from the land, often for long periods of time and without any
official title to the land.

First and foremost, therefore, states must protect individuals from arbitrarily being displaced,
including for reasons related to armed conflict or large scale development projects,?* with a
special obligation to “protect against the displacement of indigenous peoples, minorities,
peasants, pastoralists and other groups with a special dependency on and attachment to their
lands.”®® In cases such as the ones cited throughout this report®® where displacement has
already occurred or is unavoidable, refugees and IDPs are guaranteed equitable compensation,
with a priority given to full restitution of their original land.** Given their vulnerability, their right to
housing and land should be recognised as an essential component of the rule of law and should
be explicitly included in any domestic law regarding land tenure and rights.?®

Communal and customary land rights

Despite being routinely ignored by both land confiscation perpetrators and lawmakers in
Myanmar,”® communal and customary land rights are enshrined in both the UNDRIP, which
Myanmar voted in favour of in 2007,%” and more broadly in the Voluntary Guidelines on the
Responsible Governance of Tenure. These instruments ensure peoples’ rights to the land,
territory and resources that they have traditionally owned, including the right to develop and
occupy these lands according to traditional practices, with the state being obligated to accord
legal protection to these lands according to traditional land tenure systems.”® Free, prior, and
informed consent must be obtained for any project affecting the land or resources contained
within it, and land disputes should be settled in conjunction with local stakeholders and
according to traditional practices.”® Under no circumstances should such land be used for
military activity.*

Extensive guarantees are also made regarding the ownership and use of communal lands,
including: the preservation of systems of collective use and management;, extensive
consultation when mapping and designating land; respecting the historical importance of such
land; and protecting against the unauthorised use of these lands.** The protection of such
communal systems of land tenure would go a long way towards ensuring the sustainable, locally
driven development of southeast Myanmar.

20 As of March 2015, up to 662,400 people remained internally displaced in Myanmar, while figures from July 2014
put the number of refugees at 479,706. For more information, see: “Myanmar,” Internal Displacement Monitoring
Centre, accessed on: April 25" 2014.

2L Guiding Principles on Internal Displacement, Principle 6, Article 2(b,c); Pinheiro Principles, Principle 5.1.

22 Guiding Principles on Internal Displacement, Principle 9.

%8 See Consequences sub-section of the Natural Resource Extraction and Infrastructure sections in the main body of
the report for cases of displacement.

% Pinheiro Principles, Principle 2.1, 21.2; Guiding Principles on Internal Displacement, Principle 28.

% Pinheiro Principles, Principle 18.1.

% For testimony regarding the infringement of communal and customary land use systems, see sub-section 3. Land
Types of the Commercial Agriculture section in the main body of the report.

" Burma’s Environment: People, Problems, Policies, Burma Environmental Working Group (BEWG), 2011, p. 28.
% UNDRIP, Article 26; Voluntary Guidelines on the Responsible Governance of Tenure, Principle 3.1; Also see
Burma’s Environment: People, Problems, Policies, BEWG, 2011, p. 28.

2 UNDRIP, Article 32(2), Article 27.

% UNDRIP, Article 30(1).

#! Voluntary Guidelines on the Responsible Governance of Tenure, Principle 8.3, Part 3 in its entirety.
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Domestic law and legal mechanisms

Domestic law in Myanmar consistently falls short of both international standards as well as local
villagers expectations regarding land usage rights.

Minimal legal protections

Within the current legal context there are a number of legal protections, at least in theory,
available to individuals in southeast Myanmar. The 2008 Constitution mandates that the
government “enact necessary laws to protect the rights of the peasants and to [sic] obtain
equitable value of agricultural produce.” In addition, the Farmland Law allows for farmer
organisations to legally organise® while the Foreign Investment Law places restrictions on
projects which may have a negative effect on the environment, public health, or cultural rights.®*
Yet such initiatives are riddled with shortcomings. For example, although projects theoretically
can be restricted, this decision is left to the Myanmar Investment Commission (MIC), whose
members are not appointed by local communities and whose process does not necessarily even
include consultation with people in affected areas.* One promising indication is the passing of a
new Myanmar Special Economic Zone (SEZ) Law, which replaces the current SEZ Law
(discussed below) and requires comprehensive compensation for land, crops, and buildings, as
well as coverage of full resettlement costs maintaining individuals at their previous standard of
living.*® Continuing to monitor how these new laws are applied is important to securing the land
rights of people in Myanmar.

Laws facilitating confiscation

Despite these limited safeguards, new land tenure laws in Myanmar overwhelmingly benefit
domestic and foreign firms and wealthy individuals at the expense of local villagers and
marginalised communities.®” The Farmland Law, for example, causes problems for those
without formal registration while completely ignoring customary and communal land tenure
systems.®® It allows for the outright seizure of land by the state in pursuit of the ‘national

% Constitution of the Republic of the Union of Myanmar, Government of the Republic of the Union of Myanmar,
2008, Chapter 1, Article 23.

% Farmland Law, Pyidaungsu Hluttaw, March 30™ 2012, Chapter 13, Article 113; The Farmland Law also provides
for a poorly-defined grievance mechanism for individuals whose farmland has been requisitioned: Farmland Law,
Chapter 8, Article 64.

% The Foreign Investment Law, Pyidaungsu Hluttaw, November 2012, Chapter 2, Art 4(a). The law does not refer
to ‘ethnic minorities’, but to ‘“National Races’. This term appears throughout Myanmar’s Constitution without ever
being defined. Context reveals that it refers to all identifiable ethnic groups within Myanmar: Constitution of the
Republic of the Union of Myanmar.

% The Foreign Investment Law, Chapter 7, Article 13.

% Voices from the Ground: Concerns over the Dawei Special Economic Zone and Related Projects, Dawei
Development Association (DDA), September 2014, p.70.

%" For in-depth analysis of the body of 2012 laws, see:, Legal Review of Recently Enacted Farmland Law and
Vacant, Fallow and Virgin Land Management Law, Food Security Working Group’s Land Core Group, November
2012; see also Access Denied: Land Rights and Ethnic Conflict in Burma, Transnational Institute (TNI), May 2013.
% The Farmland Law allows for the expropriation of land: Farmland Law, Chapter 10, Article 98, which mandates
that “The Union Government shall requisition [...] farmland” for the implementation of government agricultural
projects, at the discretion of government committees; it also allows for the reallocation of ‘farmland: Chapter 8,
articles 91-94 establish that “the Central Farm Management Committee shall confiscate [farm]land” that is not being
used for its officially approved purpose; and the creation of an unrepresentative Farmland Management Committee:
chapter 3 of the Farmland Law details the procedures for allocating requisitioned land, including the role of
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interest™®® and ensures that the process for obtaining land use certificates (LUC) is complicated

and expensive, with no guarantee that land will not still be seized.*’ The Vacant, Fallow and
Virgin Land Law of 2012 exacerbates these issues, allowing for the reclassification of large
swaths of land that were previously incorporated in traditional land use systems as ‘uncultivated’
or ‘fallow’, cases of which were documented during the present reporting period.** In doing so,
the Myanmar government is granted exclusive power to lease this land to private business
enterprises for agriculture, livestock farming and aquaculture, mining and/or infrastructure
development without the consultation of local communities.*?

More broadly, the Foreign Investment Law has prioritised foreign direct investment over the
protection of local communities’ human rights,** while the Special Economic Zone Law of 2012
provides numerous incentives to large scale foreign investment, including tax breaks, duty
exemptions, long term - up to 75 years - leases, and government sponsored security.** All of
these laws were rushed through parliament with little or no consultation of the public or
consideration of their broader implications, and all fail to recognise communal and customary
land rights practices, the special rights afforded to refugees and IDPs and the right to equitable
compensation for land that is confiscated.*

Overview of domestic logging law

Currently, Myanmar maintains one of the most intact and diverse forest ecosystems in Asia.*
However, Myanmar’s abundant forest reserves are under threat of deforestation and land
degradation, caused by over-exploitation of forest resources and unsustainable land
management practices.”” Myanmar’s forest cover is dwindling quickly, declining steadily from
58% in 1990 to 47% in 2010, according to Myanmar’s official forestry records.” In response,
Myanmar banned the export of raw unprocessed timber in April of 2014.* Although seen as a
positive step, there is some scepticism that this will slow down the rate of deforestation, as
critics point to the uncontrolled and illegal facet of Myanmar’s logging industry and the fact the

“farmland management committees” without any requirement that representatives of local communities be included
on the committees.
% “Myanmar: Myanmar at Risk of Land-Grabbing Epidemic,” Asian Legal Resource Centre, 20™ Session of the
Human Rights Council, Agenda Item 4, General Debate, June 6, 2012, p. 3-4.
“0 Cases such as this were documented by KHRG researchers between December 2012 and January 2015, and can be
found in the Land Registration sub-section of the Village Agency section in the main body of the report. This trend
has been documented elsewhere in Myanmar; see, for example: Yearning to Be Heard, Human Rights Foundation of
Monland (HURFOM), 2014, pg. 23-24.
! For testimony regarding the reclassification of land as ‘uncultivated’, see sub-section 3. Land Types of the
Commercial Agriculture section in the main body of the report.
%2 \acant, Fallow and Virgin Lands Management Law (Myeylut Myeylet nint Myeyyaingmya U P’Dey), Pyidaungsu
Hluttaw, March 2012, Chapter 2, Articles 3(d)(e), 20: Allowing the allocation of “vacant” lands to foreign investors.
* The Foreign Investment Law allows for long-term, large-scale projects to be developed without the approval of
EArovinciaI government; see Access Denied: Land Rights and Ethnic Conflict in Burma, TNI, May 2013, p. 4.

Ibid.
# “Myanmar: Myanmar at Risk of Land-Grabbing Epidemic,” Asian Legal Resource Centre, 20™ Session of the
Human Rights Council, Agenda Item 4, General Debate, June 6, 2012, p. 5; Access Denied: Land Rights and Ethnic
Conflict in Burma, TNI, May 2013, P. 23.
* Burma’s Environment: People, Problems, Policies, BEWG, June 2011.
" Myanmar’s National Adaptation Programme of Action (NAPA) to Climate Change, 2012, United Nations
Environment Programme (UNEP), 2012.
*® Fifth National Report to the United Nations Convention on Biological Diversity, Ministry of Environmental
Conservation and Forestry, March 2014,
“9 “Myanmar’s log export ban to hurt businessmen but help forests,” Reuters, March 20" 2014,
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ban still allows for the export of milled timber.®® For example, the Environmental Investigation
Agency (EIA) argues the true scale of the logging industry is much larger than official records
allow, suggesting that 72% of all recorded imports of Myanmar timber between 2000 and 2013,
were illicit, suggesting wide spread corruption and criminal activity in the sector.™

The extraction of forest resources in Myanmar is administered by the Myanmar Timber
Enterprise (MTE), which falls under the control of the Ministry of Forestry (MoF). Competing
agendas between the conservation-oriented Forest Department (FD) and the traditional income
generating logging department, MTE, ensures conflict within the MoF and asymmetrical political
clout for the MTE within the ministry.** Current forestry policy is predicated on the 1992 Forest
Law, which has provisions supporting conservation and sustainable extraction processes, while
also encouraging private sector growth.” Both the 1995 Myanmar Forest Policy and 1% 1996
Forest Working Plan are responsible for implementing 1992 Forest Law. A new Forest Law is
due in 2015, using the current legal framework for forestry.*

Overview of domestic mining law

Myanmar is abundant in natural resources such as oil, gas, gems, metals and minerals.*® Since
2005, there has been a rapid® increase in interest in Myanmar's natural resource wealth,
making natural resources a significant sector of Myanmar’s economy.®” However, Myanmar’s
natural resources tend to be concentrated in border areas, including Kayin State, raising serious
concerns about who will benefit from the increasing number of NRE projects being
implemented.”® In fact, Myanmar’s extractive industries are excessively opaque, ranking last out
of 58 countries in terms of quality of governance in extractive industries reviewed by the Natural
Resource Governance Institute in 2013.* In July 2014, Myanmar was accepted as a candidate
country for the Extractive Industries Transparency Initiative,*®® although this has been met with
scepticism regarding the effectiveness of such measures in assuring actual advancement of
reforms, such as press freedom and human rights, in Myanmar.** Proper regulation of the

%0 «Better late than never’: Myanmar bans timber exports to save remaining forests,” Mongabay, April 24, 2014,
*! Data Corruption: Exposing the true scale of logging in Myanmar, Environmental Investigation Agency (EIA),
March 2014.
:2 Burma’s Environment: People, Problems, Policies, BEWG, June 2011.

Ibid.
* Woods, Kevin, “Commercial Agriculture Expansion in Myanmar: Links to deforestation, conversion timber and
land conflicts,” Forest Trends, March 2015.
% For more information see: http://www.resourcegovernance.org/countries/asia-pacific/myanmar/overview.
% For example, foreign direct investment in Myanmar’s mining sector increased from 2.2 million in 2005/2006 to
200 million in 2009/2010. See Myanmar in Transition: Opportunities and Challenges, Asian Development Bank
(ADB), August 2012.
> For more information see: http://www.worldbank.org/en/country/myanmar/overview.
%% Developing Disparity: Regional investment in Myanmar’s borderlands, TNI, February 2013.
% The Resource Governance Index (RGI) measures the quality of governance in the oil, gas and mining sectors of
the 58 countries that produce 85% of the world’s petroleum, 90% of diamonds and 80% of copper. See The 2013
Resource Governance Index: A measure of transparency and accountability in the oil, gas and mining sector,
Revenue Watch Institute, 2013. http://www.resourcegovernance.org/countries/asia-pacific/myanmar/overview
% For more information see: https://eiti.org/Myanmar
81 «Djspatches: Rights, Resources, and Transparency in Burma,” Human Rights Watch, July 2014.

7


http://news.mongabay.com/2014/0424-morgan-myanmar-ban.html
http://eia-international.org/wp-content/uploads/EIA-Data-Corruption-FINAL.pdf
http://bewg.org/pubs/finish/4/34
http://www.adb.org/sites/default/files/publication/29942/myanmar-transition.pdf
http://www.tni.org/briefing/developing-disparity
http://www.hrw.org/news/2014/07/02/dispatches-rights-resources-and-transparency-burma

Karen Human Rights Group

mining industry is increasingly important, as mining operations are shifting from small-scale,
picks and pan type projects, to large-scale®® environmentally destructive enterprises.®

Since 1989, Myanmar has sought to increase foreign interest and investment in its mineral
resources. In 1994, it enacted the Myanmar Mines Law in order to fulfill domestic mineral
requirements, increase exports, and encourage local and foreign investment in mineral
resources, while also allowing for environmental conservation where projects may have
detrimental effects on the surrounding environment.®® The 1996 Mining Rules are meant to
implement these laws through the Ministry of Mines. Furthermore, the 1994 laws adopt the right
of the state to ownership of all minerals, naturally occurring above or below ground. Although a
new updated mining law has been in the draft stage for several years now,% it has not been
released yet. However, the Myanmar’s new Investment Law seeks to modernise its investment
environment, although it is not without its critics regarding assuring human and environmental
rights are protected.®’

Complaint mechanisms and a lack of institutional independence

Efforts made towards redressing land confiscation complaints have been insufficient and lacking
in capacity. Institutions charged with the allotment of land are top-down in nature, with effective
control being assigned to the Ministry of Agriculture and Irrigation (MoAl) and only nominal, if
any, civilian participation.® Although a number of complaint mechanisms have come into effect,
their processes remains opaque and their institutions lack any legal authority,®® while villagers
have expressed frustration over the inability to seek legal redress through government
channels.”” The Farmland Investigation Commission, for example, recently released a report
documenting the confiscation of over a quarter of a million acres of land by the Tatmadaw, but
according to reports, lacks any power to correct this wrongdoing or bring justice to those
responsible.”

Emerging policies and conflicting claims of legitimacy

82 Small-scale mining projects are defined in the 1994 Myanmar Mining Law as, “commercial production of mineral
which does not require substantial investment and expenditure or special technical know-how and methods.”
Myanmar Mining Laws, 1994,

% _arge-scale mining projects are defined in the 1994 Myanmar Mining Law as, “commercial production of mineral
which requires substantial investment and expenditure or special technical know-how and methods.” Myanmar
Mining Laws, 1994,

% Burma’s Environment: People, Problems, Policies, BEWG, June 2011.

% Myanmar Mining Laws, Ministry of Mines, 1994.

8 «Myanmar finalizing new mining law,” The Wall Street Journal, December 2012; “Myanmar mining bill with
parliament may be law by March — ministry official,” Reuters, October 2013; and

87 «Myanmar kicks off investment law modernization,” The Nation, March 2015.

® This includes the Farmland Management Committee, responsible for approving landholder applications and
resolving disputes; the State Land Records Department, responsible for maintaining land records and issuing LUCSs;
the Central Committee for the Management of Vacant Fallow and Virgin Lands, responsible for granting VFV land
use rights; and the Land Acquisition Commission. See Yearning to Be Heard, HURFOM, 2015, p. 26, 33, 59-60.

% Two such committees are the Rule of Law and Stability Committee, headed by Aung San Suu Kyi, and the
Farmland Investigation Commission, tasked specifically with investigating land dispute claims. See “Rule of Law
committee receiving complaints,” Mizzima News, October 22nd 2012; and Soe Than Lynn, “Reps Ignore Ministry
on Land Grab Committee,” The Myanmar Times, vol 32 no. 637, July 30™-August 5" 2012 for information
regarding the two institutions.

" See sub-sections Lobbying the Myanmar Government and Negotiations of the Village Agency section in the main
body of the report.

™ Yearning to Be Heard, HURFOM, 2015, p.32; “Rampant Land Confiscation Requires Further Attention and
Action from Parliamentary Committee,” Burma Partnership, March 2013.
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On October 18", 2014, the government released a draft of its new National Land Use Policy
(NLUP).” The draft is characterised by four priorities: 1) harmonising land law, 2) protecting
citizens land use rights, 3) social and environmental conservation of resources, and 4)
improving land administration.” It is worth noting a number of improvements that the land policy
could make if implemented properly, including greater environmental protections,” equal rights
for women,” recognition of long term and unregistered land user rights,’® and possible
opportunities for individuals to better protect their land.”’

Yet the draft policy remains problematic. It maintains the category of vacant, fallow, and virgin
lands, while the protections it sets in place regarding customary land tenure systems remain
open to potential abuse.” It is also vaguely worded and poorly defines its terms of reference,
and lacks a strong commitment to international best practices.”” More importantly, it focuses on
economic development and foreign capital investment without any mention of food security or
other essential human rights, and does not create special provisions for the rights of refugees
and IDPs.®° Finally, the drafting of the document was done without a fair and legitimate
consultation period, with stakeholders being given short notice and a small timeframe within
which to submit comments and complaints.?* A subsequent draft proposal of a new investment
law echoes a number of these concerns, as it focuses largely on stimulating foreign investment,
concentrates power in the president’s office and includes no mention of human rights
protections.®

"2 For a full analysis of the draft, see: The Challenge of Democratic and Inclusive Land Policymaking in Myanmar,
TNI, February 2015; Pro-Business or Pro-Poor? Making Sense of the Recently Unveiled Draft National Land Use
Policy, TNI, October 2014; Global Witness, Global Witness Submission on Myanmar’s Draft National Policy,
November, 2014.

" National Land Use Policy (Draft) (NLUP), Government of the Republic of the Union of Myanmar, October 2014,
Section 6.

™ Ibid, Section 10(c); Section 34 (a,b) and 35 call for independent social and environmental impact assessments into
proposed projects.

’® Ibid, Section 10(b).

"® 1bid., Section 22(e), 23(a); 34(d) deals specifically with traditional methods such as rotational crop planting; Part
VII addresses the land use rights of ethnic nationalities (specific attention should be paid to Sections 68, 70, 73 and
75).

" Ibid. For example, Section 22(d) states, “all individuals, legally formed organisations and organisations
possessing of managing land use right shall have the equal right to know and obtain the complete and correct land
information and to carry out land transfer and tenure right in accord with law”; Section 72 could also be utilised, as
it temporarily suspends the granting of land titles in areas previously categorised as farmland, forestland, or vacant,
fallow, or virgin land.. The NLUP also provides for great transparency; see: Sections 9(a,e), 10(e,h), 15(b), 22(d),
26(d). A number of section outline the particulars regarding the establishment of more inclusive dispute settlement
mechanisms; see: Section 9(d); Section 45, 46 and 49 outline the particular features of such an institution; Section
77 mandates the inclusion of ethnic nationalities traditional dispute settlement practices in the new mechanism

8 Pro-Business or Pro-Poor?, TNI, Making Sense of the Recently Unveiled Draft National Land Use Policy,
October 2014, p.11; The Challenge of Democratic and Inclusive Land Policymaking in Myanmar, TNI, February
2015, p. 33-34.

™ As the TNI, Pro-Business or Pro-Poor? Making Sense of the Recently Unveiled Draft National Land Use Policy,
October 2014 report points out, the NLUP fails to define any of the terms used throughout the policy, including such
essential terms as ‘stakeholder’ or ‘tenure security,” leaving much of the policy up to the interpretation of the reader;
the policy only makes a passing reference to international best practices: *° NLUP, Section 10(g).

8 Resettlement is mentioned only once: NLUP, Section 42.

8 «Statement of the Ethnic Community Development Forum and the Customary Land Protection Committee
Concerning Myanmar’s National Land Use Policy (Draft),” Burma Partnership, Point 1, 5.

8 Investment Law of the Republic of the Union of Myanmar (Draft), Government of the Republic of the Union of
Myanmar, 2015, Section 3(1); Section 6(1)(a) establishes an investment commission, whose chairmen is appointed
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The KNU is also in the process of developing a land policy in an effort to reaffirm the rights of
villagers and communities in areas under its control. Aspects of the policy stand in contrast to
the governments draft NLUP, as the KNU’s two stated priorities are the legal recognition of
customary and communal land use rights and the provision of full compensation to refugees and
IDPs, with a priority on restitution of their previously held land.®® In addition, the document
adheres to international legal instruments and prioritises local livelihoods over economic
advancement or foreign investment: “Investment, public or private, which ignores the
imperatives for peace and social justice, present and future public welfare, social reproduction
and which are subsidised by vast ecological debts, cannot be considered sustainable.”®*

Addressing these conflicting approaches to land tenure rights, and determining a policy
acceptable to all parties, will be a crucial task in forging a lasting and durable peace in
southeast Myanmar.

Section B - Land confiscation within the context of peace and
conflict in southeast Myanmar

Since the 2012 Ceasefire: towards a hationwide ceasefire agreement

In January 2012 a preliminary ceasefire was signed between the KNU and Myanmar
government.?® Following this, in 2013 talks between the government of Myanmar and ethnic
armed groups began regarding a Nationwide Ceasefire Agreement (NCA).2® The Nationwide
Ceasefire Coordination Team (NCCT), consisting of 16 major ethnic group representatives
(including the KNU), was formed and serves as the negotiation body that has been working with
the government towards this goal.!” Their government counterpart, the Union Peace Working
Committee (UPWC), had pushed to have a nationwide ceasefire signed by September 2014 in
order to signal progress to the international community and ensure stability leading up to the
2015 election. As of April 2015, a nationwide ceasefire had not been signed and negotiations
were ongoing.

Latest developments
The process thus far has been mired in delays, with details of any agreement being kept highly

secret by the involved parties. Rifts have occurred between both the Myanmar government and
Tatmadaw,®® as well as within the ethnic NCCT.* Since 2012 the KNU itself has been plagued

by the president, who also holds the power to revoke any member of the commission’s membership without
explanation.
&For example, see: KNU Land Policy 2014, KNU, Sections 1.1.4, 1.1.5, 2.1.4.
8 KNU Land Policy 2014, KNU, Section 3.10.2; such commitments can be found throughout the document. For
examples, see: Section 3.10.3, 2.3.6. Explicit mention of international human rights law can be found in Section
1.1.1,23.1.
¥ Saw Yan Naing, “KNU, Govt Reach Historic Agreement,” The Irrawaddy, January 12" 2012. For the conditions
laid out in the ceasefire, see: “Nationwide Ceasefire Coordination Team,” Myanmar Peace Monitor, accessed on:
March 27" 2015.
:i “Nationwide Ceasefire Coordination Team,” Myanmar Peace Monitor, accessed on: March 27" 2015.

Ibid.
8 HS Jane’s Intelligence Review, “Poor prospects for Myanmar ceasefire agreement raise risks of fighting between
army and ethnic insurgents™ IHS Jane’s 360, October 13" 2014,

10


http://www2.irrawaddy.org/article.php?art_id=22826
http://www.mmpeacemonitor.org/stakeholders/myanmar-peace-center/192-ncct
http://www.mmpeacemonitor.org/stakeholders/myanmar-peace-center/192-ncct
http://www.janes.com/article/44442/poor-prospects-for-myanmar-ceasefire-agreement-raise-risks-of-fighting-between-army-and-ethnic-insurgents
http://www.janes.com/article/44442/poor-prospects-for-myanmar-ceasefire-agreement-raise-risks-of-fighting-between-army-and-ethnic-insurgents

‘With only our voices, what can we do?’: Appendix 3

with internal dissent and factional disagreements.® Throughout this period there have also been
continued skirmishes and fighting in northern Myanmar, further decreasing the legitimacy of the
ongoing talks.®® Signs of progress have occurred, as the NCCT and government negotiators
were able to sign declarations of support for a draft NCA in late March 2015. Yet ethnic group
leaders have cautioned that this does not mean that such an agreement will be endorsed by
groups throughout the country.® It also remains to be seen what attention, if any, is given to
land rights and land confiscation in the new ceasefire agreement.

Throughout this three-year-period of negotiations, major problems have persisted in ethnic
areas and various human rights abuses continue to take place throughout the country.®® In
southeast Myanmar specifically, KHRG has received many reports of increased military
presence since the preliminary ceasefire was signed.* Given that the KNU and Myanmar
government have yet to agree on a military code of conduct in southeast Myanmar, the current
situation remains tenuous and worrisome to local communities.*® These uncertain developments
in recent months not only raise doubts regarding the peaceful settlement of conflict but also
leave local villagers in an uncertain position, where their livelihoods remain unsecure and their
future political environment uncertain.

Looking ahead: New opportunities for assistance and abuse

Ongoing negotiations present an opportunity to ensure the protection of human rights and the
establishment of land use laws that would be both consistent with international best practices
and supportive to local peoples and their interests.*® As a part of the preliminary ceasefire, both
parties agreed to stop certain common human rights abuses and to work towards settling
ongoing land rights issues.®” Given this new context, opportunities for NGOs, local CBOs and
small businesses to support remote communities have been strengthened, allowing for greater,
yet still limited, access to fundamental human rights such as education and health care.? In
addition, small business owners and traders are now able to trade and move more freely in the
region. Yet these developments are not without downsides; increased access has meant

8 Aye Nai, “UNFC opens 2 top positions for KNU,” DVB, September 3" 2014.

% Bj Ei Toe Lwin “KNU to Meet Amid Split Fears,” Myanmar Times, October 17th 2014.

°L Ei Ei Toe Lwin, “Clashes Could Delay Peace Process, NCCT Chief Warns,” Myanmar Times, October 10" 2014;
“KIA Official Says no Nationwide Ceasefire Next Month,” RFA, January 21% 2015.

% Lawi Weng, “Govt ‘Exaggerating’ Significance of Accord with Ethnic Groups: NCCT Leader,” The Irrawaddy,
April 9" 2015.

% HURFOM, Yearning to Be Heard, 2015; “Burma: Halt Indiscriminate Attacks in Kachin State,” Human Rights
Watch, January 17" 2013.

% For a detailed report of ongoing militarisation, see “Ongoing Militarisation of Southeastern Burma/Myanmar,
Since the January 2012 Ceasefire Agreement between the Karen National Union (KNU) and the Burma/Myanmar
Government,” KHRG, February 2015.

% May Kah &Saw Yan Naing, “Troop Repositioning, Code of Conduct Important for Nationwide Ceasefire:
Ethnics” The Irrawaddy, July 31% 2014.

% Ashley South, “Prospects for Peace in Myanmar,” Peace Research Institute Oslo, No. 31, 2012, which suggests
the establishment of Government of Myanmar-KNU working groups to discuss relationships between KNU “para
state structures” related to, inter alia, land registration and government structures.

" Saw Yan Naing, “KNU, Govt Reach Historic Agreement,” The Irrawaddy, January 12" 2012. For the conditions
laid out in the ceasefire, see: 'Ceasefire Terms', Myanmar Peace Monitor. Two months after the ceasefire, in March
2012, the Myanmar Government committed itself to the complete elimination of forced labour by 2015, including
Forced Labour in the context of land confiscation. For the full text of the 2012 Memorandum of Understanding
between the International Labour Organisation (ILO) and the Myanmar Government, see: ‘Developments
concerning the question of the observance by the Government of Myanmar of the Forced Labour Convention,” ILO
Governing Body, 1930 (No. 29)" Geneva, 313th Session, GB.313/INS/6 (Add.), March 2012, Appendix 2.

% «Thaton Situation Update: Bilin and Hpa-an Townships, June to November 2014,” KHRG, February 23, 2015.
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increased cohabitation, and at times conflict, between Burman and Karen communities.®
Economic liberalisation has also meant an influx of domestic and foreign firms seeking to exploit
southeast Myanmar’s natural resources.'® Finally, the ceasefire has provided rhetorical cover
for the Tatmadaw and other state sponsored armed actors, who have taken the opportunity to
reinforc?olfases and expand their presence in areas formerly controlled by ethnic armed groups
(EAGS).

Although the nature of human rights infractions in southeast Myanmar may have changed,
these new forms of abuse require attention and remedy. Land confiscation has been a primary
grievance throughout the conflict period, and will continue to be of importance to the tenability of
peace in southeast Myanmar. Ensuring that land tenure rights and land confiscation issues are
addressed in an inclusive manner in any future agreement between the Myanmar government
and the KNU is therefore crucial to the protection and promotion of human rights in southeast
Myanmar.

% Kim Jolliffe, “Ethnic Conflict and Social Services in Myanmar’s Contested Regions,” The Asia Foundation, June
2014.

1% Simon Roughneen, “Could Myanmar’s Economic Reform Bring Business to War-torn Ethnic Regions?” The
Christian Science Monitor, September 10" 2012. See also the Natural Resource Extraction chapter in this report.

101 «Ongoing Militarisation of Southeastern Burma/Myanmar, Since the January 2012 Ceasefire Agreement between
the Karen National Union (KNU) and the Burma/Myanmar Government,” KHRG, February 17" 2015.

See also the Militarisation category in the Land Use Type section in the main body of the report.
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20 Kim Jolliffe Gepaonseod “Ethnic Conflict and Social Services in Myanmar’'s Contested Regions,” The Asia Foundation, June
2014.
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See also the Militarization chapter in this report.
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